justice. The right is one of the fundamental principles of the rule of natural justice, which embodies two important maxims: firstly, the right to be heard and secondly, the rule against bias 1 .
With regard to the first maxim i.e. the right to be heard, it shall be extensively discussed in the succeeding paragraphs since it is the main focus of this article. Meanwhile, briefly the rule against bias refers to the Latin maxim nemo judex in causa sua which means that no man can be a judge in his cause. It requires that any party who has pecuniary or personal interest not to be involved as the adjudicating body in the proceeding case. It is unnecessary to ask whether there is a reasonable suspicion or real likelihood of bias. 2 However the Federal Court in Majlis Perbandaran Pualu Pinang v Syarikat Berkerjasama-sama Serbaguna Sungai Gelugor 3 adopted the real danger of bias test. Nevertheless, in real practice of the disciplinary action of proceeding, the significant bias that needs to be observed is the personal bias.
Contextually, in Raja Abdul Malek Muzaffar Shah, 4 Gopal Sri Ram JCA preferred the term "procedural fairness" instead of the rule of natural justice. Procedural fairness connotes that administrative bodies must adopt a fair procedure based on the facts of a particular case before them. 5 In the above case, the Court of Appeal held, inter alia, although the settled principle is that the right to be heard does not in all cases include a duty to afford an oral hearing, in some instances the failure or refusal to provide such a hearing could render a decision null and void. As such, the right to an oral hearing is an essential element of the right to be heard and must be thoroughly considered by administrative bodies conducting disciplinary proceedings against public servants. In addition, the right has been associated with the fundamental right to life of public servants. 6 This writing shall examine the scope of the term 'reasonable opportunity of being heard' under Article 135(2); and analyse the development of the cases law on the right to an oral hearing in disciplinary proceedings against the public servants. Indeed, the right gives better safeguard to the affected public servants and also helps the government in reaching the right decisions since it may affect the credibility of the public administration at large. Since the focal point of this article is on the disciplinary proceedings of public servants, discussion on the application of the Employment Act 1955 is, therefore, beyond the scope of this article.
Literature Review
Romli et al 7 discussed the rule of natural justice concerning the disciplinary proceeding in Police Department where it was submitted that the rule of natural justice is the minimum requirement in the decision-making process by the quasi-judicial such as the disciplinary authority. The literature also mentioned that in the deliverance of justice, the responsibility of the disciplinary authority is not merely to submit to the statutory and regulations, but to ensure the rule of the natural justice is to be given to the relevant employee.
Another literature is written by Gan Ching Chuan 8 where in discussing the issues of disciplinary procedure and its related application with the rule of natural justice and right to oral hearing he argued the right to a fair hearing is the sign quo non of modern administrative process that finds expression in some modern Constitutions as part of fundamental right. Whereas, V Ananta Raman (1993) in his article 9 supported the suggestion that the application of audi alteram partem to be replaced by 'duty to act fairly' as a new common law concept in Malaysia.
Prof. Jain 10 in his book on administrative law in Malaysia and Singapore thoroughly discussed on natural justice and its related issues and cases in a specific chapter. He viewed the right to an oral hearing as one of the natural justice principles. Natural justice according to him has no precise definition of its content. It has to be applied to the proceedings of a broad spectrum of decisionmaking bodies and inquiries like disciplinary proceedings against government servants.
11
Objectives This article will have the following objectives: firstly, to examine the scope of the term 'reasonable opportunity of being heard' under Article 135(2) of the Federal Constitution; and secondly, to analyse the development of the cases law on the right to an oral hearing in disciplinary proceedings against the public servants.
Constitutional Protection Under Article 135(2)
Article 135(2) has embodied the rule of natural justice that is developed from the English common law. It gives right to a 'reasonable opportunity of being heard' to a member of public service 12 in cases of dismissal and reduction in rank. By this provision, public servants have to be accorded with such opportunity before an action of dismissal or reduction in rank can be meted out against them. However, Rusniah Ahmad 13 pointed out the limitation of the constitutional protection in Article 135(2) that it applies only to cases with the purpose of dismissal or reduction in rank. Although disciplinary proceeding is purely administrative action, the rule of natural justice is still applicable as decided by Raja Azlan Shah in Ketua Pengarah Kastam v Ho Kwan Seng 14 that:
The rule of natural justice that no man may be condemned unheard applies to every case where an individual is adversely affected by administrative action, no matter whether it is labelled "judicial", "quasi-judicial", or "administrative'' or whether or not the enabling statute makes provision for a hearing.
All members of public services except provided otherwise are subject to Public Officer (Conduct and Discipline) Regulations 1993. In this connection, Regulation 34(1) adopts the constitutional protection of reasonable opportunity of being heard in case of dismissal and reduction in rank of public servants.
15

Development of Case Law in Malaysia
The interpretation of the court on the scope of the right to be heard varies in numerous cases and depends on the facts of each proceeding. The resolving issue is whether the right to be heard for a public servant in a disciplinary proceeding is limited to a written representation or extended to the right to an oral hearing? In Najar Singh v Government of Malaysia, 16 the appeal to the Privy Council was on the ground that the appellant was not afforded a reasonable opportunity of being heard orally. Privy Council held that Regulation 27 of Chapter D 17 is not to be interpreted as imposing an obligation to hear an officer orally. All that is needed that the affected public servant be given a full opportunity to state his case as pointed out by Viscount Dilhorne in his judgment. The Lordship further explained the meaning of the words 'being heard' in the Regulation in the following words:
In this passage which was cited by counsel on behalf of the appellant, the context shows that the words 'being heard' meant 'being heard orally' but this passage is no support for the proposition that unless there is an oral hearing, there is a denial of natural justice. Indeed, it points in the opposite direction. 19 In fact, Utra Badi's was considered as another landmark case on the issue of the right to oral hearing where the Federal Court held that the right to be heard given by Article 135(2) of the Federal Court does not require that the member of the service facing the disciplinary charge be given an oral hearing.
15 Regulation 34 (1) provides that an officer shall not be dismissed or reduced in rank unless he has been informed in writing of the grounds on which it is proposed to take action against him and been afforded a reasonable opportunity of being heard.
16 [1976] 1 MLJ 203 at p 205 17 Regulation 27, Chapter D states: In all disciplinary proceedings under this Part no officer shall be dismissed or reduced in rank unless he has been informed in writing of the grounds on that it is proposed to take action against him and has been afforded a reasonable opportunity of being heard. 18 [1994] 2 CLJ 333. It was held inter alia that the word 'hearing' does not mean oral hearing and the right to be heard does not entail an obligation to hold an inquiry. The main consideration is that the person concerned should have a full opportunity of stating his case before being dismissed.
Meanwhile, in Vickneswary 20 the same Federal Court held inter alia that from the provision of the general orders 21 it is clear that it is never the intention of the legislators that the courts should step into the shoes of the disciplinary authority in deciding whether it was fair or not to the public officer to be granted the right to make oral representations. All these cases manifested that the apex court is relying on Najar Singh to extrapolate the principle that an oral hearing is not an essential element in natural justice.
In spite of the above judicial trend, the courts in certain occasions do not confine themselves with the principles in the above cases. 25 Zulkefli Makinuddin FCJ when allowing the appeal raised the view in his judgment that when there is a request by the public officer for an oral hearing after he had denied all the charges and exculpated himself by furnishing credible evidence in his representation letter, by virtue of O.26 (5) of the General Orders 1980, the officer should be accorded an oral hearing to satisfy the requirement of Article 135(2) of the Federal Constitution. It would become all the more necessary for the oral hearing or enquiry to be held if there was no evidence to contradict the public officer's exculpatory statement. In furtherance of that ruling, the learned judge held that the principle in the case Utra Badi and Vickneswary that states 'the right to heard given by Article 135(2) of the Federal Constitution does not require that the person concerned be given an oral hearing' does not apply to all cases. 30 the Court of Appeal held that the audi alteram partem rule states that a decision cannot stand unless the person directly affected by it is given a fair opportunity whether he has the right to state his case as well as to know and answer the other side's case. It was held inter alia that; the right of hearing is a right to the minimum standard of procedural fairness and must not be confused with the question of whether the officer was guilty of the disciplinary offences. In carrying out the disciplinary procedure, natural justice requires that the disciplinary authority must employ means that justifies the end rather than the end justifying the means.
A mist of obscurity continues after
It must be noted that the most recent case on this issue is the case of Vijayarao a/l Sepermaniam v Suruhanjaya Perkhidmatan Awam Malaysia,
31 where the Court of Appeal held inter alia:
Where there is a request by the public officer for an oral hearing after he had denied all the charges and appeared to have exculpated himself by furnishing credible evidence, the officer should be afforded an oral hearing. An oral hearing should be granted when there is a request and when the disciplinary authority is faced with two sets of facts, documents and evidence. The circumstances of each case must be fully considered before the court could conclude whether or not the right to an oral hearing has been rightly observed by the disciplinary authority.
On further appeal of Vijayarao's case, the Federal Court took the view that the law as currently adopted by the courts is more inclined in favour of affording a right to be heard orally to an officer facing disciplinary proceedings if there is a request made by him to the disciplinary authority. 
Analysis
Based on the cases highlighted before, it is propounded that the interpretation of courts on the term 'reasonable opportunity of being heard' can be regarded as liberal or restricted in nature. In most cases, the court will follow the previous judicial precedents in Najar Singh assiduously and thus regarded the law on this issue has been settled. For instance, in Utra Badi's case, the Federal Court Abdul Malek FCJ stated affirmatively that:
There should not be any more lingering doubt as to what the phrase 'right to be heard' or 'opportunity of being heard' mean at common law or in the statute, and it must be accepted that the issue has been settled, as well as can be on the authorities cited above. Therefore, this points is cadit question. '..
This restricted approach can also be seen in Tay Chai Huat's case when the Federal Court reminded that the use of precedent is an indispensable foundation on which to decide what is the law and how it should be applied in individual cases. Mohd Ghazali FCJ delivering the judgment of the court ruled that:
Utra Badi and Vickeswary are decisions that settled the law in cases of this genre with finality. I would think that this court would have need to hesitate long before distinguishing Utra Badi and Vickneswary on inadequate grounds….
In the other cases, the courts stood in a liberal way on the interpretation of the term 'reasonable opportunity of being heard'. In support of this, we may refer to the case Yusuf Sudin. The court of the view that if the principle laid down in Utra Badi's case is to apply to all cases without exceptions, it would appear no oral hearing may be claimed in disciplinary proceedings. Thus, this will vitiate the significance, purpose and implications of Article 135(2) as a constitutional right.
The liberal interpretation may be also contributed by the attitude of the court incorporating the right to be heard in Article 135(2) with Article 8, that all persons are equal before the law and have equal protection of it and, Article 5, that no person shall be deprived of life or personal liberty save in accordance with law. According to Choo Chin Thye, 32 the constitutional notion of equality and its related notions of rejecting arbitrariness and instituting of fairness housed in our Article 8 stand on a far superior footing compared to English common law principles of equality since those notions are enshrined in the supreme law of Malaysia. The Court of Appeal manifested this approach in Tan Tek Seng's case 33 where the court raised the observance of procedural fairness that is connected to a fundamental right like the right to life in Article 5, should be interpreted to include the rights to livelihood. Long before that, in Ong Ah Chuan v Public Prosecutor and Another, 34 Lord Diplock said the reference to 'law' or 'protection of law' referred to a system of law, which incorporated those fundamental rules of natural justice and formed part of common law that was in operation in Malaysia and Singapore. Therefore, it can be said that the court's decisions, in determining whether the term "reasonable opportunity of being heard" includes the right to an oral hearing or otherwise, are inconsistent. This, at least in part, presents a great difficulty in defining the true intent behind the protective provisions of the Constitution and the rules governing disciplinary action. As a result, the terms "reasonable opportunity of being heard" in Article 135 (2) of the Federal Constitution has continuously generated a wealth of case law 35 until the issue is ultimately settled by the court or the legislature.
Conclusion
The above discussion shows that despite constitutional protection under Article 135(2) to the public servants in Malaysia in case of dismissal or reduction in rank, the position of oral hearing remains a contentious matter as envisaged by the case of Yusuf Sudin and Tay Chai Huat. This is because the interpretation of "reasonable opportunity of being heard" continues to be contentious. Unfortunately, though the constitutional provision under Article 135(2) was adopted in the Public Officer (Conduct and Discipline) Regulations 1993, the same Regulation limits the 'reasonable opportunity of being heard' merely to a written representation. However, it must be noted that a mere regulation cannot restrict the scope of constitutional term of 'reasonable opportunity', and it is for the court in exercising its real function of interpreting the provision of the Constitution to determine the real question of whether an oral hearing is part of the 'reasonable opportunity of being heard' or not. Though the judicial approaches adopted by the court are inconsistent, it is really hoped that the latest decision of the Federal Court in Vijayaroa's case would be able to resolve and put the contentious issue related to Article 135(2) into rest.
